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Note:
For the following 
slides with the gray 
box in the corner, 
most of the text 
comes verbatim or 
nearly verbatim 
from CBO reports or 
letters.
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Tort Reform

Tort reform:
• driven by presumption that

–too many tort claims are filed and
–court awards, such as those for 

punitive damages and pain and 
suffering tend to be excessive

Tort Reform
Tort reforms include:
• caps on noneconomic compensatory damages 

(e.g., pain and suffering)
• limits on punitive damages, redirecting fraction 

of punitive damages to state treasury 
• modifications to joint-and-several liability 
• changes to collateral-source rule, reducing 

award by amounts received from third parties 
• procedural hurdles to filing suit
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Tort Reform

• Tort reform gained prominence in the mid-1980s, 
when many states enacted reforms in response to a 
perceived problem in insurance costs. 

• Those reforms sought to limit exposure to liability, 
thereby reducing general insurance premiums. 

• CBO reports premiums fell by 40 percent for some 
commercial policies in 1987, after tripling in the 
1984-1986 period.

• Since 1986, states have put in place various other 
tort reforms.
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Tort Reform
• Most consistent finding in the studies that CBO 

reviewed: 
– Caps on damage awards reduced the number of lawsuits 

filed, the value of awards, and insurance costs.
• Also:

– One study of automobile-related torts found that caps on 
noneconomic damages decreased not only the value of 
noneconomic claims made to insurance companies but 
also the number of lawsuits filed. 

– Other studies suggested that those caps led to increases in 
insurers’ profitability for both medical malpractice and 
general liability insurance. Evidence on whether premiums 
were affected was mixed.

Tort Reform

Public debate / rhetoric
Debates over tort reform:
• Like many such debates, side-taking often is political
• Driven by organized interests on two sides, each with 

concerted lobbying and public-relations efforts, e.g.:
– ATRA (American Tort Reform Association)
– American Association for Justice (formerly the American 

Trial Lawyers Association)
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Fraud
The Elements:

1. Material misrepresentation by defendant
2. Scienter 
• (at least recklessness; it’s a lie)

3. Intent to induce reliance
4. Causation 
• (victim must be deceived; actual reliance)

5. Justifiable reliance
6. Damages
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You read this case!
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is.
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Fraud
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[shown-in-class images of 
burn injuries suffered in 
McDonalds “hot coffee” 
case omitted from this 

print-out]
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Tort Reform

International Context
When thinking about tort reform, it’s illuminating to 
think about the international context.
• The U.S. has had larger potential jury awards, more 

availability for hiring an attorney through contingency 
fees.

• Other highly developed countries don’t have these, 
but do tend to have more regulation and more 
taxpayer-funded medical care.


