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Likelihood of confusion factors
(synthesized list)

• the strength of plaintiff’s mark 
• similarity between plaintiff’s and defendant’s marks 
• the proximity of the products in the marketplace 
• the likelihood that the senior user will bridge the gap by 

beginning to sell in the market of the defendant’s 
product 

• evidence of actual confusion 
• the sophistication of consumers in the relevant market 
• defendant’s good faith (or lack thereof) in adopting its 

own mark 
• the quality of the defendant’s product 
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OU, LSU and others won 

their lawsuit against Smack 

Apparel in 2006.
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Ferrari prevailed in using 

litgation to end Mera’s 

business.
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Ferrari prevailed in using 

litgation to end Mera’s 

business.

Huh? Who could possibly be confused about buying a hyperexpensive car based on the overall shape? 

General Motors Corp. v. Lanard Toys, Inc., (6th Cir. 2006) 
(upholding exclusive right to vehicle design represented in 
toy on the basis of trademark doctrine)
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General Motors Corp. v. Lanard Toys, Inc., (6th Cir. 2006) 
(upholding exclusive right to vehicle design represented in 
toy on the basis of trademark doctrine)

FWIW, I cannot explain to you how 
this decision makes sense. In my view, 
the opinion takes pains to ignore core 
principles of trademark law while 
groping its way toward percieved 
expectations created by a risk-averse 
license-everything business culture 
and propelled by a vague sense of 
copying being generally wrongful.
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Merck got a preliminary 

injunction.


