
1

Trademark 
Distinctiveness for Trade 
Dress 
(Color, Product Packaging, 
Product Design)

Eric E. Johnson
ericejohnson.com

Konomark
Most rights sharable

Identity & Origin
Trademark

source



2



3



4



5



6

product 
design ...



7

fanciful
arbitrary

suggestive

merely 
descriptive

generic

primarily 
geographically 
descriptive

primarily 
geographically 
deceptively 
misdescriptive

inherently distinctive 
product packaging

non-inherently 
distinctive product 
packaging
product design

color

functional

misdescriptive

deceptively 
misdescriptive

deceptive names/likenesses 
of living people 
without consent

gov't symbols

in
he

re
nt

ly
 d

ist
in

ct
iv

e
ca

n 
ac

qu
ire

 
di

st
in

ct
iv

en
es

s
un

pr
ot

ec
ta

bl
e

primarily a 
surname



8

Wal-Mart v. Samara “a line 
of spring/summer one-
piece seersucker outfits 
decorated with appliques 
of hearts, flowers, fruits, 
and the like”
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Disney Carters New Potatoes

Land’s End Mon Petit Homespun Heaven
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a “tertium 
quid”...
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Taco Cabana Pesos - interior layout

Two Pesos - interior layout
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