Copyrightable Subject
281 Matter: Fixation,

— Authorship, Originality,
Creativity, and the
Fact/Expression
Dichotomy

Eric E. Johnson

ericejohnson.com

ooooooo

Copyright




| AR R R WAL
CHARLTON HESTON - JACK HAWKINS
HAYA HARAREET * STEPHEN BOYD
HUGH GRSTTTH - SAKTHA SCUTT . CATHY OTOSNELL - 34M JUFE
. VTG SWBRIN i

Copyright

-+ Books

- Poems

« Movies

- Computer software
- Photographs

- Paintings

- Sculptures




Copyright

- original works of authorship fixed in
any tangible medium of expression
from which they can be perceived,
either directly or with the aid of a
machine
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PART I: Preliminaries

1. About the Course**

2. Blackletter Overview, Basic Framework and Initial Questions

3. Theoretical Justifications**

PART II: Expression

4. GCopyright Law Orientation

5. Copyrightable Subject Matter: Fixation, Authorship, Originality, Creativity,
and the Fact/Expression Dichotomy

6. Copyrightable Subject Matter: Distinguishing Expression from Ideas,
Methods, Systems, Etc.

7. Copyright Registration, Notice, Duration, and the Public Domain

8. Copyright Ownership (Works Made for Hire, Joint Authorship, Assignment)
9. Copyright Infringement Analysis

10. Limits on Gopyright Infringement (First Sale, Fair Use)

11. Copyright and Music *®

12. Copyright and [a special topic] *¢
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Elements of prima facie case for
copyright infringement
(for reproduction right)
1. it's a copyrighted work
‘ (copyrightable subject matter)
2. that the plaintiff owns

— |l don’t know if this is really an
element, but it’s analysis you
might need to do

3. copying
4. substantial appropriation

Copyright subject matter —
what'’s included (requirements)

- “original works of authorship fixed in any
tangible medium of expression, now
known or later developed, from which
they can be perceived, reproduced, or
otherwise communicated, either directly
or with the aid of a machine or device”

17 U.S.C. §102(a)




Copyrightable subject matter —
here’s three requirements from § 102(a)
1. originality
— independently created by the author

— possesses some minimal degree of
creativity (“some creative spark”)

2. work of authorship

3. fixed in a tangible medium of
expression

Fixation




| whispered to you a secret — the lottery
numbers | am mentally planning to pick
when | buy a ticket tonight.

Is that copyrightable? (l.e.: Is it within copyright
subject matter? Is it capable of being protected by
copyright law? Can | prove the first element of an
infringement case?)

| whispered to you a secret — the lottery
numbers | am mentally planning to pick
when | buy a ticket tonight.

Is that copyrightable? (l.e.: Is it within copyright
subject matter? Is it capable of being protected by
copyright law? Can | prove the first element of an
infringement case?)

No.

Why not?

The easiest reason is that it’s not fixed in a
tangible medium of expression.




Authorship

Image created in 2022 by Midjourney A.l. Prompt was: “swimming
pool filled with a galaxy on a moonlit night”
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Burrow-Giles
Lithographic Co. v.
Sarony, 111 U.S. 53
(1884)

Scientists using the Gemini North 8.1 meter
telescope on Mauna Kea in Hawaii take this
image of galaxy NGC 3359. Is.the image
protected by copyright?

- »
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Two women find a cornflake shaped like
Illinois. Can they “copyright it”?

[cornflake picture omitted]

What if it were shaped like Abraham
Lincoln?

[cornflake picture omitted]
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What if they owned the automatic
cornflake producing machine, and then
found it?

[cornflake picture omitted]

Scientists using the Gemini North 8.1 meter
telescope on Mauna Kea in Hawaii take this
image of galaxy NGC 3359. Is.the image
protected by copyright?

14
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IRELL & MANELLA LLP
David A, Schwarz (State Bar No. 159376)
DSchwarz@irell.com

Los Angeles, CA 900674276
Tel: 310:277-1010
Fax: 310-203.7199

PETA FOUNDATION

Jeffrey S. Kerr (to be admitted pro hae vice)
JefiK @petaf.org

1536 16th Street NW

Washington, DC 20036

Tel: 202-540-2171

Fax: 202-540-2208

2 | Matthew Strugar (State Bar No. 232951)
Matthew-s@petaf.org

Martina Bernsiein (State Bar No. 230505)
MartinaB@petaf.org

2154 W. Sunset Boulevard

Los Angeles, CA 90026

Tel: 323.739-2701

| Fax: 213-484-1648

Attorneys for Plaintiff

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

NARUTO, & Crested Macaque, by and
through his Next Friends, PEOPLE FOR
THE ETHICAL TREATMENT OF
ANIMALS, INC,, and ANTJE
ENGELHARDT, Ph.D.

Plaintiff,
vs.

DAVID JOHN SLATER, an individual,

Case No.: 15-0v-4324

COMPLAINT FOR COPYRIGHT

INFRINGEMENT

DEMAND FOR JURY TRIAL

- COMPLAINT FOR COPYRIGHT INFRINGEMENT
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Accessibility

PLAN YOUR VISIT ACTIVITIES & EXHIBITIONS &
TOURS EVENTS

Collection & Louvre Palace Curatorial Departments Mona Lisa - Portrait of Lisa Gherardini, wife of Francesco del,

% Previous Work
ol Mona Lisa — Portrait of Lisa Gherardini, wife of Francesco del Giocondo
Department of Paintings: Italian painting

Conditions for use of images Full Screen 7]

 Paintings This portrait was doubtless started in Florence around 1503. It is
Relier paiciing thought to be of Lisa Gherardini, wife of a Florentine cloth merchant Leonardo di ser Piero da Vindi, known as LEONARDO
named Francesco del Giocondo - hence the alternative title, La DA VINCI (Vind, 1452 - Amboise, 1519)
Author(s) Gioconda. However, Leonardo seems to have taken the completed Portralt of Lisa Gherardini, wife of Francesco
Slcle Bcalinr: portrait to France rather than giving it to the person who commissioned del Glocondo, known as the Mona Lisa (the
it. After his death, the painting entered Frangois I's collection. Joconde in French)




Portrait of Lisa Gherardini, wife of
Francesco del Giocondo, known as the
Mona Lisa (the Joconde in French)

Conditions for use of images

B Paintings This portrait was doubtless started in Florence around 1503. it is
Iltali int
migipakiing thought to be of Lisa Gherardini, wife of a Florentine cloth merch
named Francesco del Giocondo - hence the alternative title, La

Accessibllity

TOURS ABOUT ART

I . h R PLAN YOUR VISIT ACTIVITIES & EXHIEITIONS & LEARNING
EVENTS RE

Louvre Abu Dhat  Databases  Publishing & Audiovisual Productions  Press  Online Media

Plan your visit Exhibitions & Events Loarning about Art Missions & Louvro Abe Dhabt Visitor categories

Organization SRR
Puslishing &
Audiovisual

Productions
Collection & Louvra Press Persanal space

Buy your ticket
e Online Modia

Activithes & Tours

By continuing to browse the site you are agreeing to our use of cookies to offer you
services tallored to your interests and for the purposs of visitor statistics.
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Accessibility

ACTIVITIES & EXHIBITIONS &
TOURS EVENTS

Conditions for Use of Images

The i and
© are protectsd urder ntellactual proparty law,

e site with

Of the cultural public sector information proviced, only the photographs and texts that mest the
canditions outlined below can be re-usad under Artidla 41 of Franch aw no. 78-743 dated 17 Juy
1978

Photographs credied © Musée du Louvre | fetc.] are the exchisive property of the Musée du Louvre
and ara used by the Musée du Louwe with he parmission of thakr suthors or rightshoidars.
Photographs credited © RMN, Musée du Leuvre { felc) are the propery of the RN,
Non-commercial re-use is authorized, provided the source and autnor are scknowledged.

For any commercial andior edilorad re-use of 8n mage from the collections af the Musée ou Lowve,
the Palace, v Domaina Naticnal du Louvre et des Tuleries, the Musée Delacroix or from the staging
of extititions and other cultural events onganized by the Musée du Louvre, piease contact

{Rmn-
Gp).

CouLECTION &

LEARNING
ABOUT AR

Practical information

The Louvra is open every day (except Tussday) from @
amwoépm

Nigtt opening ers! €43 p.m, on Wednesdsys and
Frice:

o
Froe admission on the frat Satuday of sach month.
from 8 p.m. 1o 848 p.m. as of Jarvsary 2018

Closed on th following hosdays: January 1, May 1,
May B, Decombar 25

Musée du Louvra, 78008 Paris - France

Mev. Whusée ds Lowwre (les 1 and 7)
Tel: +33 (D)1 40 20 53 17
Information in othar languages

By ticketsd

Missions & Oraanization  Louvrs Lans  Louvre Abu Dhabl  Databases  Publishing & Audiovisual Productions  Pross  Online Madia

BB meea L, by Lionards cu \

wikipedia.ong Ik Mone

y_Leonardo_da_Vinci,_rom_C2

(@) @ mps:sen

B - monaisa

See adjacent text.

Bl C2RMF: Galene de tableaux en 1rés haute définition: mage page and one more author - Cropped

relavellad from File-Mona Lisa, by Leonardo da Vinci, from C2AMF jng. Orignally C2RMF: Galede

trbs haute ditinflion: mage page
Permission detalls

This Is a faithful photographic reproduction of a two-dimensional, public domain
of art. The work of art itseif is in the public domain for the following reason:

de iablesux en

This work is in the public domain in its country of origin and other
countries and areas where the copyright term is the author's life plus
100 years or less.

A\ You must alss include & United States pubsc domain tag to indicate why this
work i in the public domain in the United States.

Tris 11 703 2007 020H10 03 DAY 10O 0f KIOWD FSLISEGTS LNIO! COPyTI 1w § 9 0 rolaiod and

O

The oﬁuav povmon mken by the Wikimedia Foundation is that "faithful
P siona publ«: domain works of art are public domain",
This ph fore also i to be in the
public "domain in the United S!atu In other jurisdictions, re-use of this content
may be restricted; see Reuse of PD-Art photographs for details,

About | Discuesion | Help

) Public Domain  hide teems

% File: Mona Lisa, by Leonardo da Vind, from
C2RMF retouched.ipg

€ Uploaded: 18 August 2011
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Portrsit of Lisa Gherardini, wife of
Francesco del Giocondo, known as the
Mona Lisa (the Joconde in French)

Conditions for use of images

B Paintings This portrait was doubtless started in Florence around 1503. it is
Iltali intin
migipakiing thought to be of Lisa Gherardini, wife of a Florentine cloth merch
named Francesco del Giocondo - hence the alternative title, La

Buy Tickets  Become e Member | Make a Donation

Exhibitions Events Join and Give Shop D search

The Met Collection

When The Met was founded in 1870, it owned not a single work of art. Through the combined efforts of generations of curators, researchers, and
collectors, our collection has grown to represent more than 5,000 years of art from across the globe—from the first cities of the ancient world to

the works of our time.

A First Look
-
Collection Highlights Open Access Artworks Arms and Armor at The Met
Browse collection highlights selected by Enjoy more than 406,000 hi-res images of View the Department of Arms and Armor's
curators from the Museum's seventeen public-domain works from the celiection that extensive holdings, one of the most
curatorial departments can be downloaded, shared, and remixed comprehensive and encyclopedic collections
awithout rectriction of itekind
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Buy Tickets  BecomeaMember | Make a Domation

Visit Exhibitions Events Art Learn Join and Give Shop £O Search

28 Back to Search Results English v
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Buy Tickets  BecomeaMember | Make a Donation

Visit Exhibitions Events Art Learn Join and Give Shop £ Search

22 Back to Search Results

21



LN
P
N
. [ e

 googfecom

Google

W0 s ST Coge

Q) Moty Cuse Scie
Swin Coenpher

0 Sofball £
.

+
s

UstmiTites  Teme S feensas 00 L

22



Google

O Bnitins Ny aoon

n, OK
Nt your cumeent kocation? Cormet 1L ¥

Put your buainesa on Google Migs

VaseLaon . ey

Congm by -V Coage - To

23



The Associated Press has sportswriters from
various organizations rank college football
teams and publishes the result as the AP Top
25 College Football Poll. Does AP have a
copyright in the list of 25 teams such that
unauthorized people cannot reproduce the
list?
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Does an association of universities and bowl
game organizers need the permission of the
AP to use the AP poll in determining who
should play in the national championship
game (or playoffs)?

Do the Cubs have a valid
copyright claim against
rooftop bleacher
owners?

[picture of rooftop bleachers omitted]
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