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Roadmap:

- What is intellectual property?

—The kinds of IP

—Comparisons

—The label “intellectual property”
- Why is IP law said to be necessary?
- How did IP law come to be?
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intellectual
property?

the kinds
of IP




What is
“intellectual property”?

Copyrights
Trademarks
Patents
Trade Secrets
Rights of Publicity
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Copyright

 Books

« Poems

« Movies

« Computer software
« Photographs

« Paintings

« Sculptures

Copyright

- original works of authorship fixed in any
tangible medium of expression from
which they can be perceived, either
directly or with the aid of a machine




Copyright ©

expression (text, images, recordings) fixed in

Protects . .
a tangible medium

FECTESEY @ mere modicum of creativity

Vests automatically upon creation

SIHE RO [nothing]

Lasts lifetime + 70 years; or 95 years

incentive to create;
public goods problem

Theory

Patent
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Patent PAT-

Protects machines, inventions

novelty, some level of cleverness
HECHTEE (nonobviousness, inventive step), and some
other things

after application, upon issuance by

Vests
government

SHERECRAE escalating maintenance fees

Lasts up to 20 years

incentive to invent and disclose;
public goods problem

Theory

Trade Secrets

10



Trade
Secret

Trade Secret

formulas, recipes, manufacturing
2l techniques, and other intangibles with
independent economic value

secrecy and reasonable efforts to keep

Requires
9 secret

Vests automatically

continuing secrecy and efforts to keep
secret

Sustained by

Lasts potentially forever

Theory 72??

1



Trademark

TV

Trademark

12
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Trademark ® ™

names, logos, slogans,

Protects . g . .
other indications of commercial source

distinctiveness
(can identify a commercial source)

Requires

common law: upon use

Vests . .
federal: after use, upon registration

SUHEECROE continued use

Lasts as long as used, potentially forever

provides information to consumers, which
Theory helps the market function better, increasing
economic efficiency

, = Refrisctotor, Freezer, Michawave
e 80l Distywasher Safe

mv 6 S00°F
= FOA Approked
Food Gr SHicone
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Right of Publicity

Right of
Publicity

15



Right of Publicity

name, voice, image,
other indicia of identity of a real person

Protects

FECTEEES nothing; fame in a few jurisdictions maybe

Vests automatically

SIHE RO [nothing]

Lasts lifetime; post-mortem in some states

Theory 2?7272
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You

own intellectual property

Comparisons
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What is protected?

© Expression (text, images, recordings)

Pat. Inventions

TM Indications of commercial source

Trade
Secret

Transferrable commercial secrets

Right of : . . .
publicty | INdications of personal identity

What does it take to get it?

© Fixation (immediate)

Pat. | Application, gov’ t review

TM  Use in commerce, creating meaning

Trade
Secret

Right of
Publicity (fame, some places maybe)
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What does it take to keep it?

© Nothing
Pat. Payment of maintenance fees
TM  Continued use in business
Jrade  Keeping it secret
B Nothing
How long does it last?
© onthe order of 100 years
Pat. 'on the order of 20 years
TM  forever (if used)
Jrade — forever (if kept secret)
peie | life + extra sometimes

19



How is it lost?

©

Pat. Unpaid fees; successful challenge

TM  Failure to keep exclusive control

Irade | The secret gets out

Secret

Right of
Publicity

Defenses include ...

© | Fair use, first-sale

Pat. Invalidity, first-sale

TM  Non-trademark uses, fair uses, first-sale

Trade ] .
secret | REVErse engineering

Right of _ ;
publicity | N€Ws, free speech, non-commercial

20



Remedies include ...

Injunctions; restitution (of D's wrongful

©  gains); statutory damages up to $150K
per infringement
Pat. Injunctions; royalties; treble damages
Injunctions; punitive damages; treble
damages
Trade | INjunctions; restitution (of D's wrongful
Secret | gains); punitive damages; royalties
hebieny | Injunctions; punitive damages

the

LABEL

21



What is
“intellectual property”?

“intellectual property
infringement”

22



What is
“intellectual property”?

23



Is it
“property”?

Is it
“property”?
It depends on who you ask.

24



s the right to receive
government welfare

property?

Is a professional license
property?

25



Is a government pension
property?

What' s
“intellectual”
about it?

26



27



Newton’ s Third
Law of Motion

For every action, there is an equal
and opposite reaction

Newton’ s Third
Law of IP

For every IP entitlement, there is
an equal and opposite reduction in
freedom.

28



Why is
intellectual
property law
necessary?

Why isEEED
intellectual

property law
hecessary?
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Why is
intellectua."™»

property law
necessary?

raison d'étre
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In the U.S., the main
justification is an
economic story.

Adam Smith

31



-

excludablllty
rivalrousness
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iThe compensatlon /
|ncent|ve problem
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How did
intellectual

property law
come to be?
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- Winning a succession fight after the death of her father

King Henry VIII, Queen Mary sought to reverse her father’s
religious reforms breaking with the Catholic church.

+ In1555, she began having the first of more than 280
religious dissenters executed — most by being burned
alive. This was unpopular.

35



In 1557, Queen Mary used her sovereign power to establish
the Stationer's Company, giving the new guild the
exclusive right to publish and sell books.

The motivation was the perception of an imminent need
to control the press — which could otherwise be a threat to
the monarchy’s power.

36



Elizabeth |

e T en 4 A NS L =il

In 1558, Queen Elizabeth | ascended to the throne.
She faced a number of challenges to her popularity and support.
Her reign was marked by an explosion of “letters patent” —
“open letters” — that gave an exclusive franchise of some aspect of
commerce. Early on, some monopolies were connected to bringing
foreign industrial talent into England. But increasingly these monopoly
privileges were used to reward powerful supporters of the queen.

S : T A e I &

Queen
Elizabeth |

v} " e R PN g
In 1603, Queen Elizabeth | died. In the following years, the power of
the monarch declined.
In 1623, Parliament passed the Statute of Monopolies, which sought to
end the resented practice of royal favoritism through patent granting.
Though the statute banned letters patent as a general matter, an
exception was carved out for inventions that were novel.
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Queen Anne

In the late 1600s, the Stationer Company’s royally chartered monopoly
expired. The Stationers sought from Parliament a statute to replace the royal
charter in preserving the Stationers’ monopoly.

In 1710, seeing no point in rewarding the book industry for the efforts of
authors, Parliament replaced the Stationers’ monopoly with a specially crafted
limited-term monopoly to authors over their published works—a “copyright.”
This wasn't precisely what the book business desired, but it provided the legal
foundation for a transfer of rights from authors to publishers. That, in turn,
allowed proprietors in the book trade to avoid competition with regard to
individual titles.
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Adam Smith

Following the 1623 Statute of Monopolies and the 1710 Statute of
Anne, Enlightenment philosophers undertook the project of bringing
rational thought to economic ordering.

A watershed moment was in 1776, when Adam Smith published his
defense of free markets, The Wealth of Nations. Smith’s work heralded
the beginning of modern economic thought — rigorous inquiry into the
ordering of wealth, production, and consumption in society.

39
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+ In the summer of 1787, the Constitutional Convention
in Philadelphia penned Article I, section 8, clause 8,

providing Congress the power “To promote the
Progress of Science and useful Arts, by securing for

limited Times to Authors and Inventors the exclusive
Right to their respective Writings and Discoveries” —

the basis for the copyright and patent laws.

d'étré raison
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(These photo credits are
not part of the
instructional content of

Photo Credits the slideshow.)

Photo of Barack Obama Weatherproof billboard in Times
Square, "Barack Obama Weatherproof Jacket billboard
Advertisement Times Square NYC 2854" by Brecht Bug, ©
2010 Brecht Bug,
https://www.flickr.com/photos/93779577@N00/42574023
94, licensed under a Creative Commons Attribution-
NonCommercial-NoDerivs 2.0 Generic license (CC BY-NC-
ND 2.0), https://creativecommons.org/licenses/by-nc-

nd/2.0/.

Photos of book, sheet music, camera, computer memory,
Edison records, muffin tray, oranges, DVDs in suitcase,
$100 bills, and Lincoln quote on building, as well as
illustration of atoms and photo composite of U.S.
Constitution original, by EE].
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https://www.flickr.com/photos/93779577@N00/4257402394
https://www.flickr.com/photos/93779577@N00/4257402394
https://creativecommons.org/licenses/by-nc-nd/2.0/

